July 17, 2007

Mr. Joe Brenneman, Chairman and

Mr. Gary Hall and Mr. Dale Lauman, Commissioners
Flathead County Board of Commissioners

800 S. Main

Kaispell, MT 59901

Dear Sirs,

Thank you for the opportunity to comment once again on the proposed Flathead County Subdivision
Regulations. Asyou are aware, the Flathead County Subdivision Regulations (FCSR) are being updated
for two reasons: 1) to implement and be consistent with the county s newly adopted County Growth
Policy and 2) to bring FCSR into compliance with the changes to state law under the Subdivision and
Platting Act.

Asyou are also aware we have provided earlier comments. Subdivision regulations are by nature an
inherently complex set of regulations and everyone on all sides has been scrambling to get you timely and
specific comments to the significant changes that are being made to the current regulations. To date our
organization s comments have primarily focused on ensuring that the subdivision regulations effectively
implemented and were consistent with the newly adopted growth policy.

We were under the assumption that the new county subdivision regulations had been written to comply
with state law. Unfortunately, we realized only in the last few days and that this was not case in some
important areas that we want to point out to you this morning. We apologize for the late nature of our
comments today, but | trust you recognize that the complexity of these regulations and the need to comply
with numerous laws make this a process that requires detailed analysis when there has been little time for
thisanalysis by all parties.

We fedl that your careful reconsideration of these draft regulations at this time will both help avoid future
confusion as to what information must be submitted as part of a preliminary plat subdivision application
and it will help avoid needless yet potentia litigation against the county by either a developer or the
public when the required information that must be submitted is not clearly laid out.

To assimply as possible walk you through thisissue of what information must be included in a
preliminary plat application, | have attached a series of documents to provide the basis for the points |
want to make. The first two attachments are state laws MCA 76-3-504 and MCA 76-3-622 which were
each either created by aswas MCA 76-3-622--or amen ded by ---as was MCA76-3-504-- under SB 290
in the 2005 legid ative session. These two statues taken together, as SB290 intended them to be, give clear



direction asto what must be included in a preliminary plat application and reference these items directly
or indirectly by citing the need to comply with other statues. Theissue we are brining to your attentionis
that the draft subdivision regulations before you for adoption, do not include all of these required items
and thus if adopted as currently drafted would not be compliant with state law.

Y our county Attorney, Peter Steele provided you an overview of SB 290 and changes to these statutes
almost two years ago on Oct 31, 2005. In the attached minutes from one of your weekly minutes on this
subject he states:

that what [SB] 290 was doing was codifying an attor ney gener als opinion which
wasthat when a subdivision comes before the commissioner at preliminary plat stage
water and sanitation should be presented at that time. He stated that thereisa
miscommunication here because it does not require DEQ approval but it requires, so that
you will be ableto know what isgoing on asfar aswater and sewer at the
preliminary plat stage, you will have that information, and moreimportantly it gives
the public time to comment. He stated that what is not changed is that the DEQ approval
still comes between the preliminary plat and the final plat, and so that is the intent of the
legislature. He also stated that in the past they have always said that these plats are
conditioned on DEQ approval, and that is still the same, they do not go to DEQ before
preliminary plat, but when they came with preliminary plat they have this water and
sanitation information.

FCC Minutes October 31, 2005

The important point hereisthat SB290 in codifying an attorney genera s opinion that required disclosure
of al required information at the preliminary plat application time and yet al so recognized that final
approval for water and sanitation remained with DEQ, Disclosur e, however, as the attorney general

held, was found to be essential to give the county commissioner s and the public--who would be most
impacted by water and septic or sewer systems proposed---the infor mation they would need to
comment, and in the case of the commissioner s enough information to determineif they had a
reasonable basisto adopt findings of factsfor approval of a proposed subdivision which they could
not astheattorney general sruling held--later a dd conditionsto if problemsarose that was not
recognized because infor mation was not disclosed earlier.

L et mewalk you through an example of how the current draft does not comply with the
information reguirements of M CA 76-3-504 and M CA 76-3-622. For this example we will ook just
at therequirement for information on sewage.

Under MCA 76-3-504 (g) (iii) apreliminary plat must include information on sewage that meet the
regul ations adopted by the department of environme ntal quality under MCA 76-4-104. MCA 76-4-104
directs that the Department of Environmental Quality (DEQ),

shall, subject to the provisionsof ~ 76-4-135, adopt reasonable rules, including adoption of sanitary
standards, necessary for administration and enforcement of this part.
(2) Therules and standards must provide the basis for approving subdivisions for various types of
public and private water supplies, sewage disposal facilities, storm water drainage ways, and solid waste



disposal. The rules and standards must be related to:

(a) size of lots;

(b) contour of land;

(c) porosity of soil;

(d) ground water level;

(e) distance from lakes, streams, and wells;

(f) type and construction of private water and sewage facilities; and

(g) other factors affecting public health and the quality of water for uses relating to agriculture,
industry, recreation, and wildlife.

To determine what rules and standards the DEQ has adopted that must be complied with one then goesto
the Administrative Rules of Montana Title 17, Department of Environmental Quality Chapter 36. (see
Attachment # 3). These administrative rules then direct one to Water Quality Circulars prepared by the
Department of Environmental Quality, and in this case Water Quality Circular #4 Montana Standards for
Wastewater Treatment Systems, which provide the detailed information that must be supplied. (see
Attachment #4).

If you also go acopy of the Model Subdivision Regulations that incorporates the 2005 amendments to the
Montana Subdivision and Platting Act that the county can use for guidance in how to incorporate and list
out al of this required information you will find beginning on page A-1 a comprehensive 16 page listing
of the information that must be provided under the changes made by the 2005 legislature, SB290.

When one goes to the draft Flathead County subdivisions, however to page 4-A3 and A4, Appendix B,
Application and Preliminary Plat Supplements, Part 1 Application Supplements (p) Evidence of
suitability for new onsite wastewater treatment systems  one does not find the listing of the

information required under DEQ Water Quality Circular #4 as discussed above or even the information
outlined in the Model Regulations. What one finds is some of the partial wording in MCA 76-3-622 that
covers MCA 76-3-622(d) (i)(ii)(iii)----not the comprehensive information required when one complies
with both MCA 76-3-504 and MCA 76-3-622.

Let meinsert here quickly that in the Neighbors Over the Aquifer case, Flathead County and the

devel oper s attorneys both asserted that the county only had to comply with MCA 76-3-622. Judge Curtis
in her ruling disagreed (page 10 line 7) however held that the County must also comply with MCA 76-3-
504 aswell. Additionally both MCA 76-3-608 and MCA 76-3-609 state that the criteriafor loca
government review of subdivisions shall be based on MCA 76-3-504 as well.

Going back to our example of sewage information, under the county s current subdivision regulations, ----
Appendix B (b),page 81---unlike the new draft regs these regulations are generally compliant with MCA
76-3-504 and MCA 76-3-622 in its requirement for compliance with DEQ standards when it requires
multiple test sites and states that, The results of percolation tests performed in representative areas for
drainfields in accordance with the most recent Department of Environmental Quality Bulletin. See
sample plat mat.

Under the county s new draft subdivision regulations, the section on sewage is only compliant with a
portion of MCA76-3-622 not MCA 76-3-504 when it callsfor only a single soil profile description



from a representativedrainfield site in Draft FCSR, Appendix B, page 4-A4, (p)(i)) as opposed to
the multiple representative drainfield sites required by DEQ and 76-3-504.

The cross-referenced table of contents (See Attachment #5) that the county devel oped to demonstrate
where sections of this policy were revised to comply with state law indicate that Appendix B is based on
76-3-504, but that is not true for our case example and other sections as well. Instead, our case example is
based only on 76-3-622.

In closing we have to point out again that we had been operating on the assumption that the county had
aready intergraded compliance with 76-3-622 and 76-3-504 into the draft regul ations. We were surprised
that our recent analysis of this draft found that this was simply not the case----either the full compliance
with both these statues is not in the regulation not in the draft regulations as we have shown with our case
example or the proposed regulation compliance is buried and not user-friendly asit should be. We
believe from the meetings that we have attended that the county has sought to integrate compliance with
these statutes within the draft, but given time constrains, multiple demands on the staff stime and the
complexity of thistask for even those fairly familiar with these regulations this has not been
accomplished. Indeed, participating in the complexity of this update process has been a daunting process
for everyoneinvolved.

We would suggest that it is essential that the county take the time now to have staff and the county
attorney s office complete this compliance review and use the model regulations as a guide where
appropriate. Our review has only identified what we feel is asignificant problem and not a quick fix or
line-by line review---though we imagine this can be done within a few more weeks---giving time for
additional public review of these changes.

Additionally, we urge the county planning office to develop similar to that found in the model

regul ations---a comprehensive check list for sufficiency compliance to use when reviewing devel opment
application submittals. | recently requested a copy of the list currently being used as a check list for
sufficiency reviews and was told that one does not exist currently. In fairness to devel opers, the public,
and to avoid needless law suits from either over the failure to provide sufficient information as required
by law, we believe it is essential that the sufficiency check list be a publicly available document.

Thank for your considerations of these comments. Please note that we are attaching some additional
written comments that address some other specific issues we fedl still need your attention.

Sincerely,

Mayre Flowers
Citizens for a Better Flathead
Executive Director



Attachment #1 M CA 76-3-504 (1) (g) (2005) Excer pt
Emphasis added to highlight significant relevant language.

76-3-504. Subdivision regulations -- contents. (1) The subdivision regulations adopted under this
chapter must, at a minimum:

() list the materials that must be included in a subdivision application in order for the application to be
determined to contain the required elements for the purposes of the review required in 76-3-604(1);

(b) except as provided in 76-3-210, 76-3-509, or 76-3-609, require the subdivider to submit to the
governing body an environmental assessment as prescribed in 76-3-603;

(c) establish procedures consistent with this chapter for the submission and review of subdivision
applications and amended applications;

(d) prescribe the form and contents of preliminary plats and the documents to accompany final plats;

(e) provide for the identification of areas that, because of natural or human-caused hazards, are
unsuitable for subdivision development and prohibit subdivisions in these areas unless the hazards can be
eliminated or overcome by approved construction techniques;

(f) prohibit subdivisions for building purposes in areas located within the floodway of aflood of 100-
year frequency, as defined by Title 76, chapter 5, or determined to be subject to flooding by the governing
body;

(g) prescribe standardsfor:

(i) the design and arrangement of lots, streets, and roads;

(i) grading and drainage;

(iii) subject to the provisions of 76-3-511, water supply and sewage and solid waste disposal that
meet the:

(A) regulations adopted by the department of environmental quality under 76-4-104" for
subdivisionsthat will create one or mor e par cels containing lessthan 20 acres; and

(B) standards provided in 76-3-604° and 76-3-622 for subdivisionsthat will create one or more
par cels containing 20 acres or more and lessthan 160 acres; and

(iv) the location and installation of public utilities

1 76-4-104. Rules for administration and enforcement. (1) The department shall, subject to the provisions of 76-4-
135, adopt reasonable rules, including adoption of sanitary standards, necessary for administration and enforcement
of this part.

(2) The rules and standards must provide the basis for approving subdivisions for various types of public and
private water supplies, sewage disposal facilities, storm water drainage ways, and solid waste disposal. The rules
and standards must be related to:

(a) size of lots;

(b) contour of land;

(c) porosity of sail;

(d) ground water level;

(e) distance from lakes, streams, and wells;

(f) type and construction of private water and sewage facilities; and

(g) other factors affecting public health and the quality of water for uses relating to agriculture, industry,
recreation, and wildlife.

2 76-3-604. Review of subdivision application -- review for required elements and sufficiency of information.
(1) (a) Within 5 working days of receipt of a subdivision application submitted in accordance with any deadlines
established pursuant to 76-3-504(3) and receipt of the review fee submitted as provided in 76-3-602, the reviewing
agent or agency shall determine whether the application containsall of thelisted materialsasrequired by 76-
3-504(1)(a) and shall notify the subdivider or, with the subdivider’s written permission, the subdivider’s agentof the
reviewing agent’s or agency’s determination.



76-3-504. Subdivision regulations -- contents. (1) The subdivision regulations adopted under
this chapter must, at a minimum:

(@) list the materials that must be included in a subdivision application in order for the
application to be determined to contain the required elements for the purposes of the review
required in 76-3-604(1);

(b) except as provided in 76-3-210, 76-3-509, or 76-3-609, require the subdivider to submit to
the governing body an environmental assessment as prescribed in 76-3-603;

(c) establish procedures consistent with this chapter for the submission and review of
subdivision applications and amended applications,

(d) prescribe the form and contents of preliminary plats and the documents to accompany
fina plats;

(e) provide for the identification of areas that, because of natural or human-caused hazards,
are unsuitable for subdivision development and prohibit subdivisions in these areas unless the
hazards can be eliminated or overcome by approved construction techniques;

(f) prohibit subdivisions for building purposes in areas located within the floodway of aflood
of 100-year frequency, as defined by Title 76, chapter 5, or determined to be subject to flooding
by the governing body;

(g) prescribe standards for:

(1) the design and arrangement of lots, streets, and roads,

(i) grading and drainage;

(iii) subject to the provisions of 76-3-511, water supply and sewage and solid waste disposal
that meet the:

(A) regulations adopted by the department of environmental quality under 76-4-104 for
subdivisions that will create one or more parcels containing less than 20 acres; and

(B) standards provided in 76-3-604 and 76-3-622 for subdivisions that will create one or more
parcels containing 20 acres or more and less than 160 acres; and

(iv) the location and installation of public utilities;

(h) provide procedures for the administration of the park and open-space requirements of this
chapter;

() provide for the review of subdivision applications by affected public utilities and those
agencies of local, state, and federal government identified during the preapplication consultation
conducted pursuant to subsection (1)(q) or those having a substantial interest in a proposed
subdivision. A public utility or agency review may not delay the governing body’ s action on the
application beyond the time limits specified in this chapter, and the failure of any agency to
complete areview of an application may not be a basis for rejection of the application by the
governing body.

() when a subdivision creates parcels with lot sizes averaging less than 5 acres, require the
subdivider to:

(i) reserve all or aportion of the appropriation water rights owned by the owner of the land to
be subdivided and transfer the water rights to a single entity for use by landowners within the
subdivision who have alegal right to the water and reserve and sever any remaining surface
water rights from the land;

(i) if the land to be subdivided is subject to a contract or interest in a public or private entity
formed to provide the use of awater right on the subdivision lots, establish alandowner’s water
use agreement administered through a single entity that specifies administration and the rights
and responsibilities of landowners within the subdivision who have alegal right and accessto the




water; or

(iii) reserve and sever al surface water rights from the land;

(k) (i) except as provided in subsection (1)(k)(ii), require the subdivider to establish ditch
easementsin the subdivision that:

(A) areinlocations of appropriate topographic characteristics and sufficient width to allow
the physical placement and unobstructed maintenance of open ditches or belowground pipelines
for the delivery of water for irrigation to persons and lands legally entitled to the water under an
appropriated water right or permit of an irrigation district or other private or public entity formed
to provide for the use of the water right on the subdivision lots;

(B) are a sufficient distance from the centerline of the ditch to allow for construction, repair,
maintenance, and inspection of the ditch; and

(C) prohibit the placement of structures or the planting of vegetation other than grass within
the ditch easement without the written permission of the ditch owner.

(i) Establishment of easements pursuant to this subsection (1)(k) is not required if:

(A) the average lot sizeis 1 acre or less and the subdivider provides for disclosure, in a
manner acceptable to the governing body, that adequately notifies potential buyers of lots that
are classified asirrigated land and may continue to be assessed for irrigation water delivery even
though the water may not be deliverable; or

(B) the water rights are removed or the process has been initiated to remove the water rights
from the subdivided land through an appropriate legal or administrative process and if the
removal or intended removal is denoted on the preliminary plat. If removal of water rightsis not
complete upon filing of thefina plat, the subdivider shall provide written notification to
prospective buyers of the intent to remove the water right and shall document that intent, when
applicable, in agreements and legal documents for related sal es transactions.

() require the subdivider, unless otherwise provided for under separate written agreement or
filed easement, to file and record ditch easements for unobstructed use and maintenance of
existing water delivery ditches, pipelines, and facilities in the subdivision that are necessary to
convey water through the subdivision to lands adjacent to or beyond the subdivision boundaries
in quantities and in a manner that are consistent with historic and legal rights;

(m) require the subdivider to describe, dimension, and show public utility easementsin the
subdivision on the final plat in their true and correct location. The public utility easements must
be of sufficient width to allow the physical placement and unobstructed maintenance of public
utility facilities for the provision of public utility services within the subdivision.

(n) establish whether the governing body, its authorized agent or agency, or both will hold
public hearings,

(o) establish procedures describing how the governing body or its agent or agency will
address information presented at the hearing or hearings held pursuant to 76-3-605 and 76-3-615;

(p) establish criteria that the governing body or reviewing authority will use to determine
whether a proposed method of disposition using the exemptions provided in 76-3-201 or 76-3-
207 is an attempt to evade the requirements of this chapter. The regulations must provide for an
appeal s process to the governing body if the reviewing authority is not the governing body.

(q) establish a preapplication process that:

() allows a subdivider to meet with the agent or agency, other than the governing body, that is
designated by the governing body to review subdivision applications prior to the subdivider
submitting the application;

(i1) requires, for informational purposes only, identification of the state laws, local
regulations, and growth policy provisions, if agrowth policy has been adopted, that may apply to




the subdivision review process;

(iii) requires alist to be made available to the subdivider of the public utilities, those agencies
of local, state, and federal government, and any other entities that may be contacted for comment
on the subdivision application and the timeframes that the public utilities, agencies, and other
entities are given to respond. If, during the review of the application, the agent or agency
designated by the governing body contacts a public utility, agency, or other entity that was not
included on the list originally made available to the subdivider, the agent or agency shall notify
the subdivider of the contact and the timeframe for response.

(iv) requires that a preapplication meeting take place no more than 30 days from the date that
the agent or agency receives awritten request for a preapplication meeting from the subdivider;
and

(v) establishes atime limit after a preapplication meeting by which an application must be
submitted as provided in 76-3-604.

(2) In order to accomplish the purposes described in 76-3-501, the subdivision regulations
adopted under 76-3-509 and this section may include provisions that are consistent with this
section that promote cluster development.

(3) The governing body may establish deadlines for submittal of subdivision applications.

History: En. Sec. 5, Ch. 500, L. 1973; amd. Sec. 3, Ch. 334, L. 1974; amd. Sec. 20, Ch. 213, L. 1975; R.C.M.
1947, 11-3863(2), (3); amnd. Sec. 1, Ch. 236, L. 1981; amd. Sec. 17, Ch. 274, L. 1981; amd. Sec. 238, Ch. 418, L.
1995; amd. Sec. 18, Ch. 471, L. 1995; amd. Sec. 1, Ch. 201, L. 1999; amd. Sec. 21, Ch. 582, L. 1999; amd. Sec. 5,
Ch. 348, L. 2001; amd. Sec. 3, Ch. 527, L. 2001; amd. Sec. 1, Ch. 564, L. 2001; amd. Sec. 11, Ch. 599, L. 2003;
amd. Sec. 3, Ch. 298, L. 2005; amd. Sec. 1, Ch. 302, L. 2005.
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76-3-622. Water and sanitation information to accompany preliminary plat. (1) Except
as provided in subsection (2), the subdivider shall submit to the governing body or to the agent or
agency designated by the governing body the information listed in this section for proposed
subdivisions that will include new water supply or wastewater facilities. The information must
include:

(a@) avicinity map or plan that shows:

(i) the location, within 100 feet outside of the exterior property line of the subdivision and on
the proposed lots, of:

(A) flood plains;

(B) surface water features;

(C) springs,

(D) irrigation ditches;

(E) existing, previously approved, and, for parcels less than 20 acres, proposed water wells
and wastewater treatment systems;

(F) for parcels less than 20 acres, mixing zones identified as provided in subsection (1)(g);
and

(G) the representative drainfield site used for the soil profile description as required under
subsection (1)(d); and

(ii) the location, within 500 feet outside of the exterior property line of the subdivision, of
public water and sewer facilities;

(b) adescription of the proposed subdivision’s water supply systems, storm water systems,
solid waste disposal systems, and wastewater treatment systems, including whether the water
supply and wastewater treatment systems are individual, shared, multiple user, or public as those
systems are defined in rules published by the department of environmental quality;

(c) adrawing of the conceptual lot layout at a scale no smaller than 1 inch equal to 200 feet
that shows all information required for alot layout document in rules adopted by the department
of environmental quality pursuant to 76-4-104,

(d) evidence of suitability for new onsite wastewater treatment systems that, at a minimum,
includes:

() asoil profile description from arepresentative drainfield site identified on the vicinity
map, as provided in subsection (1)(a)(i)(G), that complies with standards published by the
department of environmental quality;

(i1) demonstration that the soil profile contains a minimum of 4 feet of vertical separation
distance between the bottom of the permeable surface of the proposed wastewater treatment
system and alimiting layer; and

(ii1) in cases in which the soil profile or other information indicates that ground water is
within 7 feet of the natural ground surface, evidence that the ground water will not exceed the
minimum vertical separation distance provided in subsection (1)(d)(ii);

(e) for new water supply systems, unless cisterns are proposed, evidence of adequate water
availability:

(i) obtained from well logs or testing of onsite or nearby wells;



(i) obtained from information contained in published hydrogeological reports; or

(i) as otherwise specified by rules adopted by the department of environmental quality
pursuant to 76-4-104;

(f) evidence of sufficient water quality in accordance with rules adopted by the department of
environmental quality pursuant to 76-4-104;

(g) apreliminary analysis of potential impacts to ground water quality from new wastewater
treatment systems, using as guidance rules adopted by the board of environmental review
pursuant to 75-5-301 and 75-5-303 related to standard mixing zones for ground water, source
specific mixing zones, and nonsignificant changes in water quality. The preliminary analysis
may be based on currently available information and must consider the effects of overlapping
mixing zones from proposed and existing wastewater treatment systems within and directly
adjacent to the subdivision. Instead of performing the preliminary analysis required under this
subsection (1)(g), the subdivider may perform a complete nondegradation analysis in the same
manner asis required for an application that is reviewed under Title 76, chapter 4.

(2) A subdivider whose land division is excluded from review under 76-4-125(2) is not
required to submit the information required in this section.

(3) A governing body may not, through adoption of regulations, require water and sanitation
information in addition to the information required under this section unless the governing body
complies with the procedures provided in 76-3-511.

History: En. Sec. 4, Ch. 302, L. 2005.

FProwided by Montana Legisiative Senices






