Staff report FZTA 09-02 rebuttal by the Petitioner

Staff 1. “Gravel Extraction” and “Extractive Industries” Conditional Uses are not synonymous,
as evidenced by language contained in the "The Opencut Mining Act", 72-2-209 MCA, and a
relevant ruling by the Montana Supreme Court on January 3, 2008.

Petitioner’s comment
Languages in the three documents listed differ and require interpretation to make the staff finding. The
Open-cut Mining Act and MCA 76-2-209 don’t use the terms used by FCZR’s, and the Supreme Court
states “We do not know what is meant by “gravel extraction” as used in the Regulations”. {att 10/48} In
the definition for “Extractive Industries” you find rock and mineral however these are not listed as
materials MCA 82-4-403 (6). {att 1} MCA 76-2-209 gives the commissioners the authority to reasonably
condition or prohibit both an opencut operation and an operation that mixes concrete or batches asphalt in
area zoned residential. {att 9} The county recognizes these two operations as on-site materials and
materials mined from off-site which it allows only in an [H zoning district. {att 6 }

Extractive Industries
Is defined in FCZR 7.06.040 as “Commercial or industrial operations involving the removal and
processing of natural accumulations of sand, rock, soil, gravel, or any mineral”.

76-2-209, Effect on natural resources.

(1) Except as provided in 82-4-43 1, 82-4-432, and subsection (2) of this section, a resolution or rule
adopted pursuant to the provisions of this part, except 76-2-206, may not prevent the complete use,
development, or recovery of any mineral, forest, or agricultural resources by the owner of any mineral,
forest, or agricultural resource.

(2) The complete use, development, or recovery of a mineral by an operation that mines sand and gravel
or an operation that mixes concrete or batches asphalt may be reasonably conditioned or prohibited on a
site that is located within a geographic area zoned as residential, as defined by the board of county
COMMISSiOners, '

(3) Zoning regulations adopted under this chapter may reasonably condition, but not prohibit, the
complete use, development, or recovery of a mineral by an operation that mines sand and gravel and may
condition an operation that mixes concrete or batches asphalt in all zones other than residential.

MCA 82-4-303 metal mining reclamation attachment #1

(8) "Mineral" means any ore, rock, or substance, other than oil, gas, bentonite, clay, coal, sand, gravel,
peat, soil materials, or uranium, that is taken from below the surface or from the surface of the earth for
the purpose of milling, concentration, refinement, smelting, manufacturing, or other subsequent use or
processing or for stockpiling for future use, refinement, or smelting.

and MCA 82-4-404opencut mining reclamation attachment #2
(6) "Materials" means bentonite, clay, scoria, peat, sand, soil, gravel, or mixtures of those substances.
(7) "Opencut operation” means the following activities, if they are conducted for the primary purpose
of sale or utilization of materials:
(a) (i) removing the overburden and mining directly from the exposed natural deposits; or
(ii) mining directly from natural deposits of materials;



(b) mine site preparation, including access;

(c) processing of materials within the area that is to be mined or contiguous to the area that is to be
mined or the access road;

(d) transportation of materials on areas referred to in subsections (7)(a) through (7)(c);

(e) storing or stockpiling of materials on areas referred to in subsections (7)(a) through (7)(c);

{f) reclamation of affected land; and

(g) any other associated surface or subsurface activity conducted on areas referred to in subsections
(7)(a) through (7)(c).
(12) "Processing facilities" means:

(a) crushers, screens, and pug mills;

(b} asphalt, wash, and concrete plants; and

{c) other equipment used in processing opencut materials.

From SC remand
{48 Here, a number of important questions remain unanswered following our review of the
Board’s proceedings. We do not know what is meant by “gravel extraction” as used in the
Regulations, or whether the Plan allows only gravel extraction when it supports normal farm
operations. Similarly, we have no factual basis upon which to determine when “gravel
extraction” stops, and at what point various forms of gravel processing turn “gravel extraction”
into an “extractive industry.” The Report notes significant ambiguity on these questions, but
declines to provide any answers, leaving that task to the Board itself. See 9§ 9-10. The Board,
however, never directly answers these questions with the level of factual findings required by
principles of administrative law and the specific requirements of the Regulations themselves.

From staff report FCU 07-12
C.  Nature of Request:

This is a request for a Conditional Use Permit to allow Extractive Industries extraction and
processing on a tract of land zoned AG-40 Agricultural, and located in the HWY 93 North Zoning
District (68). The operation includes mineral extraction and processing of on-site and off-site raw
materials, stated to be imported to the site from the applicant’s previously permitted site located
one-quarter mile west and south of Church Dr (FCU-06-02). Facilities include: grizzly, screen,
crusher, wash plant/settling ponds, concrete plant, pug mill, asphalt plant and assorted support
equipment and storage facilities. Finished product would be distributed from that Asphalt and
Concrete Plant. A Montana Department of Environmental Quality (MT DEQ) Plan of Operation
has been submitted for the site.

Such activity may be an allowable Conditional Use within an AG-40 zone in the HWY 93 N.
zoning district when the materials are obtained solely from an on-site mine. However, it is the

intent of the applicant that the proposed processing facilities will also be using off-site mined
materials in the manufacture of finished products.

SUMMARY OF FINDINGS

1 The proposed use has a suitable site because 40 acres is large enough to accommodate an
appropriately including parking and staging activities without impacting environmental
constraints, subject to proposed conditions.



The inclusion of concrete batch and asphalt plants that would be used to process materials from
an adjacent site on a separate tract of land is an Industrial activity, and is allowable only.in [H
Heavy Industry zoning districts with a Conditional Use Permit. The subject property is zoned
AG-40. As proposed, the application does not comply with Section 2.06.080 (A) of the Flathead
County Zoning Regulations for the extraction and processing of on-site sourced mineral
resources

Alternate finding (1)

Sand and gravel is defined in “The Opencut Mining Act” as a material. Extractive industries as
defined in FCZR’s include both material and mineral mining and processing in its definition. The
proposed amendment would define Gravel Extraction only to material mining and processing
(bentonite, clay, scoria, peat, sand, soil, gravel, or mixtures of those substances) within the area to
be mined or contiguous to the area to be mined or the access road. Processing materials obtained
from an on-site mine Is not an industrial activity. Therefore Gravel Extraction and Extractive
Industries are not synonymous and should in fact be defined separately.

Staff 2. The West Valley Neighborhood Plan Zoning provides the foundation of the West Valley
Zoning District regulations. “Gravel Extraction” is not defined in FCZR, while “Extractive
Industries” is defined in FCZR 7.06.040 as “Commercial or industrial operations involving the
removal and processing of natural accumulations of sand, rock, soil, gravel, or any mineral”. The
proposed definition for “Gravel Extraction” is duplicative because it essentially includes the
same provisions as the existing definition of “Extractive Industries”,

Petitioner’s comment

This finding cannot be supported as shown on the previous finding extractive industries can include
metal mining and processing including milling, heap leaching, flotation, vat leaching or other
standard hard-rock mineral concentrating processes. The proposed definition for Gravel Extraction is
not duplicative because it only includes the extraction of sand and gravel or materials and
processing. The existing definition of “Extractive Industries” is a much broader use. Furthermore the
West Valley Plan stated gravel operations as an existing industrial use in the district, (Pg 18)and the
planning staff has agreed in past staff reports.

From staff report FCU 06-17

F. Flathead County Master Plan and West Valley Neighborhood Plan:
The West Valley Neighborhood Plan identifies gravel operations as an existing Industrial use in
the District. The plan specifically states “new industrial uses are not to be encouraged but some
allowance for limited retail commercial may be ok, with restrictions.” It also states “industrial
uses should not be permitted except those accessory to normal farm operations.” It also indicates
that opportunities for gravel extraction are allowed. (page 18, WVNP){att 3}

Alternate finding (2)



The West Valley Neighborhood Plan provides the foundation of the West Valley Zoning District
regulations. The West Valley Neighborhood Plan identifies gravel operations as an existing Industrial
use in the District. These operations were permitted by the DEQ as opencut operations MCA 82-4-403
(7) and operating under “The Opencut Mining Act”. The West Valley Zoning District allows for “Gravel
Extraction” as a conditional use which is not defined in FCZR, while “Extractive Industries” is defined in
FCZR 7.06.040 as “Commercial or industrial operations involving the removal and processing of
natural accumulations of sand, rock, soil, gravel, or any mineral”.

Staff 3. The West Valley Neighborhood Plan provides the foundation for the West Valley
Zoning District, and the West Valley Zoning District regulations are an implementation of the
Plan. “Gravel Extraction: is an existing Conditional Use within the West Valley Zoning District
only. The proposed definition for “Gravel Extraction” is erroneous because it contains provisions
for industrial cement and asphalt processing, which are not accessory to agriculture and normal
farm operations, and thus would be an incorrect implementation of the West Valley
Neighborhood Plan.

Petitioner’s comment

The West Valley Neighborhood Plan identifies gravel operations as an existing Industrial use in
the District, WVP PG. 18. The findings in 3 overlook this statement in the West Valley Plan to
state that concrete and asphalt plants are new industrial uses and need to be accessory to normal
farm operations. When in fact “Gravel Extraction” is a primary use in the West Valley Zoning
district and asphalt and concrete plants are accessory these gravel operations MCA 82-4-403. In
FCZR’s 3.03.020 (9&10) asphalt and concrete batch plants are associated to sand and gravel
extraction.

From staff report FCU 06-17

G.  Flathead County Master Plan and West Valley Neighborhood Plan:
The West Valley Neighborhood Plan identifies gravel operations as an existing Industrial use in
the District. The plan specifically states “new industrial uses are not to be encouraged but some
allowance for limited retail commercial may be ok, with restrictions.” It also states “industrial -
uses should not be permitted except those accessory to normal farm operations.” It also indicates
that opportunities for gravel extraction are allowed. (page 18, WVNP)

Finding: from FCU 08-07

Gravel extraction is a primary use in the West Valley Zoning District. This finding is based on the
fact that “gravel extraction” is not defined as being accessory to normal farm operations in FCZR,
Section 7.02.040 (Agriculture) and that the gravel extraction pit will ultimately remove 320 acres
of existing farm land from agriculture to another primary use. The Tutvedt extractive gravel pit is
not an accessory use to normal farm operations.



Alternate finding (3).

The West Valley Neighborhood Plan provides the foundation for the West Valley Zoning District, and
the West Valley Zoning District regulations are an implementation of the Plan. The plan states “allow
opportunities for gravel extraction” and identifies gravel operations as an existing Industrial use in the
District. The zoning district allows for Gravel Extraction as a conditional use. Gravel extraction Is a
primary use in the West Valley Zoning District. This finding Is based on the fact that “gravel
extraction” is not defined as being accessory to normal farm operations in FCZR, Section 7.02.040
(Agriculture)

Staff 4. “Gravel Extraction” and “Extractive Industries” Conditional Uses are not synonymous.
“Gravel Extraction” includes site preparation, physical extraction of gravel and sand, and may
include on-site crushing and screening as long as the crushed and screened material is end-
product to avoid multiple transport trips. “Extractive Industries” differs in that it may include
extraction, crushing, screening, washing, and asphalt and concrete plants where the sand and
gravel material is processed physically and is chemically bound to form other products, if
allowable as a Conditional Use within the applicable District and found upon review to be
appropriate for the site and surrounding area.

Petitioner’s comment

This is the language is an attempt to give the planning board a definition of “Gravel Extraction” author by
the planning administrator. It has not gone through public review or a text amendment to put it into
FCZR’s. The West Valley Neighborhood Plan (Plan), adopted by the Flathead County Board of
Commissioners in 1997, acknowledges “few freestanding commercial or industrial uses are located within
the planning area”, and the Plan’s Landuse Map (October 30, 1996) clearly identifies three (3) existing
gravel pit operations within the plan area. These gravel pits have both asphalt and concrete batch plants or
are allowed these plants. The Plan acknowledges these operations stating (Pg.18) “Existing Industrial uses
including a saw mill, gravel operations, and varios agricultural-depndent uses,such as mint stills”.

Alternate finding (4)

The West Valley Neighborhood Plan (Plan), notes existing gravel operations or gravel pits in both its
text and the land use map. These existing gravel operations had asphalt and concrete batching plants.
The Plan does not suggest performance standards for gravel operations, and none were included in
the “Development Standards”.

Staff 5. The requested zoning amendment does not comply with the applicable Master Plan
(West Valley Neighborhood Plan) because industrial asphalt and concrete processing activities
are part of the proposed definition, and are not permitted uses within the West Valley
Neighborhood Plan area as they are not accessory to agriculture and normal farm operations.



Petitioner’s comment

Again the West Valley Plan is not clear on the term “Gravel Extraction”. One must also note that shortly
after adoption of the WV plan and zoning a gravel pit with concrete and asphalt plants was approved.
(Silverstone). One must also note that the plan was amended to included class 3 landfills as a
conditional use on 1/27/2000 this is a commercial /industrial use not accessory to normal farm
operations. Gravel Extraction is not accessory to agriculture in its definition Section 7.02.040 and is

in fact a primary use. Further the counties interpretation of the WV plan does not support the finding
#5.

Findings from the FCU 08-07
Finding: from FCU08-07

Gravel extraction is a primary use in the West Valley Zoning District. This finding is based on the
fact that “gravel extraction” is not defined as being accessory to normal farm operations in FCZR,
Section 7.02.040 (Agriculture) and that the gravel extraction pit will ultimately remove 320 acres
of existing farm land from agriculture to another primary use. The Tutvedt extractive gravel pit is
not an accessory use to normal farm operations.

Finding:fromFCU 08-07

The West Valley Neighborhood Plan recognizes the need for gravel extraction. Although not
considered in the goals and policies, the Issue Statements in the plan specifically allow
opportunities for gravel extraction. This fact is reinforced in the West Valley Development
Standards section of the plan as well as in the FCZR, Section 3.34.080{8) where gravel extraction is
defined as a conditional use.

MCA 76-2-209 states the complete use, development “(2) The complete use, development, or recovery

of a mineral by an operation that mines sand and gravel or an operation that mixes concrete or batches

asphalt may be reasonably conditioned or prohibited on a site that is located within a geographic area

zoned as residential, as defined by the board of county commissioners” and 82-4-404 2) "Processing

facilities" means:  (a) crushers, screens, and pug mills;  (b) asphalt, wash, and concrete plants; and
(c) other equipment used in processing opencut materials.

From report FZTA 07-04

Goal 12 of Chapter 2 states: “Mineral resource extraction that is safe, carefully planned,

environmentally sound and appropriately segregated for incompatible land uses.” The eight
policies of Goal 12 - Mineral Resource Extraction range from identifying areas of know sand
and gravel resources to development of policies to mitigate the impacts of mineral resource



extraction. Defining the zoning districts where mineral extraction and/or processing is
viewed as a compatible and appropriate land use and subject to mitigation but not
prohibition is an important part of developing an overall management program for mineral
resource extraction activities.

Alternate finding (5)  The Gravel extraction is a primary use in the West Valley Zoning District. This
finding is based on the fact that “gravel extraction” is not defined as being accessory to normal
farm operations in FCZR, Section 7.02.040 (Agriculture) West Valley Neighborhood Plan recognizes
the need for gravel extraction. Although not considered in the goals and policies, the Issue
Statements in the plan specifically allow opportunities for gravel extraction. This fact Is reinforced
in the West Valley Development Standards section of the plan as well as in the FCZR, Section
3.34.080{8) where gravel extraction is defined as a conditional use. Processing of extracted
materials is considered in the Growth Policy and state law. The eight policies of Goal 12 ~ Mineral
Resource Extraction range from identifying areas of know sand and gravel resources to
development of policies to mitigate the impacts of mineral resource extraction. Defining the
zoning districts where mineral extraction and/or processing is viewed as a compatible and
appropriate land use and subject to mitigation and prohibition is an important part of developing
an overall management program for mineral resource extraction activities.

Staff 6. The proposed amendment may contribute to an increase in traffic congestion and impact
to area roads because opencut operations permitting industrial asphalt and concrete processing
are associated with more additional vehicle trips on area roads than opencut operations
permitting only gravel extraction. .

Petitioner’s comment

FCZR’s 3.03.020 10 If concrete and asphalt batch plants are not allowed within the West Valley zone all
concrete and asphalt used within the district must be hauled in. Then would it be reasonable to say if
plants are allowed in the district wouldn’t it lesson traffic elsewhere. In R-1 (Suburban Residential), R-2
(One Family Limited Residential), R-3 (One Family Residential), R-4 (Two Family Residential), R-5 (Two
Family Residential), RC-1 (Residential Cluster), and RA-1 (Residential Apartment) zoning or use districts,
sand and gravel extraction and asphalt and concrete batch plant uses are prohibited. In other residential
districts, as defined herein, sand and gravel extraction and asphalt and concrete batch plant uses shall be
conditioned under the provisions of Sections 2.06 and 4.10, provided however, that if the negative impacts
(including those listed in Section 2.06.080.1.D) on the surrounding area cannot be reasonably mitigated, all
sand and gravel extraction and associated operations, or processing of sand and gravel, or asphalt and/or
concrete batch plant uses, may be prohibited.






